NEWCASTLE UPON TYNE LOCAL EDUCATION AUTHORITY
CODE OF CONDUCT - PENALTY NOTICES 

(IRREGULAR ATTENDANCE AT SCHOOL)
 Legal Basis
Section 23 of the Anti-social Behaviour Act 2003 added two new sections (444A and 444B) to the Education Act 1996.  These new sections introduce penalty notices as an alternative to prosecution under section 444 for the offence of failing to secure regular attendance at school of a registered pupil.  Parents may discharge potential liability for conviction by paying a penalty.  The use of penalty notices is governed by regulations (SI 2004 No. 181 The Education (Penalty Notices) (England) Regulations and SI 2004 No. 920 The Education (Penalty Notices) (England) (Amendment) Regulations 2004).

The issuing of penalty notices must be in compliance with the Human Rights Act 1998 and there must be no underlying bias which would lead to disproportionate, unequal or unfair treatment on account of ethnicity, disability and special educational needs.
The Local Education Authority (LEA) has a duty to draw up a code of conduct which sets out the measures to ensure consistency in the issuing of penalty notices.

Rationale
Regular attendance at school is essential if pupils are to take advantage of their educational opportunities.  

Under Section 7 of the Education Act 1996, a parent
 is responsible for making sure that their child of compulsory school age receives efficient full-time education that is suitable to the child’s age, ability and aptitude and to any special educational needs the child may have.  This can be by regular attendance at school or otherwise.  As previously stated, if a child of compulsory school age who is registered at a school fails to attend regularly then the parent is guilty of an offence under Section 444(1) of the Education Act 1996 providing that the absences have not been authorised by the school.  The LEA has a duty to enforce attendance and the Education Welfare Service (EWS) carries out this responsibility on behalf of the LEA. The EWS supports pupils and parents to overcome the barriers to regular attendance using a wide range of intervention strategies including legal sanctions. 
The legal sanctions available under Section 444 of the Education Act 1996 and Section 36 of the Children’s Act 1989 in relation to school attendance have been supplemented by the power to issue penalty notices.  These powers are used to promote better school attendance. 

Circumstances in which a penalty notice may be issued
A penalty notice can only be issued for unauthorised absences.  
Schools will decide to classify an absence as unauthorised for reasons including:
· truancy (including pupils caught on truancy sweeps);
· parentally condoned absence;
· holiday taken in term time without authorisation.
The EWS will continue to notify Newcastle schools of the names of pupils stopped on truancy sweeps together with the reasons given.  Schools will decide whether or not the absence can be authorised.  The police will inform the EWS of the names of any children of compulsory school age found in the course of normal police duties to be out of school during school hours.  This information will be passed onto school. 
The use of penalty notices will be restricted to one per parent per pupil per academic year.

The EWS will issue penalty notices in Newcastle.  This will ensure that:
· there is consistency across the city;
· the issuing of duplicate notices will be avoided;
· notices will not be issued when proceedings under section 444 of the Act are contemplated or have been commenced by the LEA;
· there is co-ordination between the LEA, neighbouring LEAs, the police and those officers authorised to issue notices.
The LEA will ensure that penalty notices can be issued in respect of any child registered at a Newcastle school even if their parents live in another LEA.
It is only the commission of the offence (failure to secure regular attendance) that can trigger the use of a penalty notice. The proof required that the offence has been committed is the same as that which would be required for a prosecution. This is particularly important as non-payment of a notice must be followed up by prosecution under Section 444(1).  Also, as in all but exceptional circumstances* a warning should be given for a first offence; Newcastle EWS has decided to incorporate the issuing of penalty notices into the prosecution procedure which is based on the fast-track model.    
Penalty notices will be used as an alternative to prosecution in some cases.  If the decision of the LEA is that an offence has been committed, the following criteria will apply:

· penalty notices will be issued if there have been 5 or more sessions of unauthorised absence during the four week monitoring period;
· prosecution proceedings will be initiated if the parent has previously been issued with a penalty notice for that child during the current school year.
Exceptional circumstances*
Schools may request that an Attendance Meeting is held without the normal warning and monitoring period, so that a decision can be made in respect of issuing a penalty notice for the following reason:
· the deliberate taking of a holiday in term time without the permission of the school which has created a period of unauthorised absence of at least 10 sessions during a four week period within the previous three months.  
It would have to be clearly demonstrated that the parent understood that permission for the holiday had not or would not be given.  
Schools would need to consider whether siblings at other schools had been given permission for the same holiday.
Procedure for issuing penalty notices
Cases where there has been a period of unsatisfactory attendance will be referred to an Attendance Meeting following the normal warning and subsequent four week monitoring period (except as in * explained above).  The LEA will decide whether an offence has been committed and will use the above thresholds to determine whether a penalty notice will be issued or whether the case will be referred for prosecution.  Parents will subsequently receive the same level of support from the EWS (statutory team) for either outcome. 
Parents will continue to receive written confirmation as to the decision of the LEA following an Attendance Meeting.  Penalty notices will be issued separately within 20 working days of the Attendance Meeting.  The EWS shall keep a copy of each notice issued.  Penalty notices will be issued by post only.  This will ensure that evidence of the offence is lodged with the LEA and will reduce any health and safety risk to staff.  
Procedure for withdrawing penalty notices
Once issued, a penalty notice can only be withdrawn in the following circumstances:

· it ought not to have been issued (for example, the issuing of the penalty notice did not conform with this protocol); or 
· it has been issued to the wrong person; or
· it contains material errors.
Payment of penalty notices
Arrangements for payment will be detailed on the penalty notice.

The amount of the penalty to be paid shall be:

· £50 if paid within 28 days
 of receipt of the notice;
· £100 if paid after 28 days2 but within 42 days2 of receipt of the notice.
The LEA will retain any revenue from the penalty notice scheme to cover the costs of issuing or enforcing notices or the cost of prosecuting recipients who do not pay.

Payment in full of a penalty notice discharges potential liability for the particular offence for which the notice was issued; parents cannot be convicted of that offence.
Non-payment of penalty notices
If a notice has not been paid in full by the final deadline for payment (42 days2 after receipt), the LEA will bring a prosecution under Section 444 of the Education Act 1996.  The case file will be sent to Legal Services within 20 working days of the expiry of the deadline. In cases where no prosecution will be brought, the penalty notice will be withdrawn.
Policy and publicity
The use of penalty notices as a sanction will be included in the LEA’s policy on the enforcement of attendance.

The LEA will include information on the use of penalty notices and other sanctions in promotional/public information material.

Schools may wish to include reference to the LEA’s policy on the use of penalty notices and other legal sanctions in their attendance policies.

Review 
The EWS will monitor and review the use of penalty notices. A report will be made annually to appropriate agencies.  Any amendments to the local code of conduct will be subject to consultation with schools and the police.
� The education-related provisions of the Anti-social Behaviour Act apply to all parents who fall within the definition set out in section 576 of the Education Act 1996.  This defines ‘parent’ as: all natural parents, whether they are married or not; any person who, although not a natural parent, has parental responsibility (as defined in the Children Act 1989) for a child or young person; and any person who, although not a natural parent, has care of a child or young person.  Having care of a child or young person means that a person with whom the child lives and who looks after the child, irrespective of what their relationship is with the child, is considered to be a parent in education law.


Throughout this document, references to ‘parent ’ mean each and every parent coming within the definition (whether acting jointly or separately) and should not be taken to mean that provisions only apply to ‘parent ’ in the singular.
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